BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:

PSD Appeal Nos. 08-03, 08-04,
08-05 & 08-06

Desert Rock Energy Company, LLC

PSD Permit No. AZP 04-01
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EPA REGION 9’s MOTION FOR LEAVE TO FILE REPLY -

EPA Region 9 moves for leave to file a reply to the response and oppositionﬁled =

by Desert Rock Energy Company (DREC), Dine Power Authonty (DPA), and the ’
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American Coalition for Clean Coal Electﬁcity (ACCCE) to Région 9’s Motion fér
Voluntary Remand in this matter. In support therefore, Region 9 states the folldwing.

On April 27, 2009, EPA Region 9 filed a motion for voluntary remand in this
matter in lieu of a surreply brief. Region 9 has'requested a remand by the Environmental
Appeals Board (“EAB” or “Board”) so that Region 9 may reconsider several elements of
the permitting decision that are contested in this appeal. Region 9 ﬁled the motion
requesting a remand by t]ﬁe Board because 40 C.F.R. § 124.19(d) of EPA’s regulations
does not permit Region 9 to withdraw the permit without thé permission of the Board
after the Board has granted review. On May 27, 2009, the Board granted ACCCE leave
to intervene in this matter and file an amicus brief in opposition to Region 9°s motion for
éren}and. On June 11, 2009, ACCCE, DPA, and DREC filed arguments in opposition to
Region 9°s request for voluntary remand.

On June 16 and June 17, the Board granted motions by the Conservation

Petitioners and the State of New Mexico to submit replies to the responses and
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oppositions to Region 9°s Motion for Voluntary Remand. In its June 17 order, the Board
established June 29 as the deadline for all reply briefs permitted to date regarding the
voluntary remand motion. Consistent with this order and to avoid disruption of the
existing schedule, EPA Region 9 re;quests leave to file a reply on the same date (June 29)
by which the Conservation Petitioners and New Mexico are required to file their replies.
Since the Board has already granted several Peﬁtioners leave to file replies on this date,
an additional reply by Region 9 will not delay these proceedings. |

Furthermore, consistent with the request of the State of New Mexico, Region 9
‘does not require more than 20 pages for its reply. Thus, if the Board grants this request,
Region 9 will not submit a reply exceeding 20 pages.

Region 9 should have an opportunity to file a reply in order to respond to several
inaccurate and misleading statements by Desert Rock Energy Company regarding the
| grounds upon which Region 9 is requesting a voluntary remand of the permit in this
matter. In particular, DREC has; charged in its response that Region 9 has exhibited bad
faith by réqﬁesting a voluntarf remand on the basis of (1) a‘change in regulatory
requirements that 1s prospective in nature and not presently effective; (2) a willful
misrepresentation of the administrative record in this matter; (3) grounds that are
frivolous and serve only as pretext‘for other purposes; and (4) improper communications
between the Petitioners and EPA officials (including the undersigned counsel). Region 9
disputes these assertions and requests an opportunity to demonsirate that these charges
are erroncous.

Furthermore, several parties have responded to the voluntary remand motion by

raising new issues that were not addressed in Region 9°s motion, DREC has argued that



Regic}n 9’s motion is unconstitutional in two respects and also precluded by section
165(c) of the Clean Air Act. ACCCE alleggs that Region 9°s motion would cause harm
to members that have not previously participated in this proceeding or established that
they preseptly have a PSD penﬁit under review in the EAB that 1s éffected by Region 9’s
motion. DPA asserts that EPA’s failure to fulfill its consultation obligations with the
Navajo Nation government provides grounds for denial of Region 9’s request to
reconsider elements of its permitting action that are disputed by citizens of the Navajo
Nation partibipating as Petitioners in this proceeding.

Counsel fo-r Region 9 contacted counsel for DREC and DPA to determine their
position with respect to this motion. In light of the fact that the Board has already
granted the Petitioner’s requeéts for the opportunity to file reply on the established
schedule, DREC and VDPA do not oppose Region 9’s request. The undersigned couﬁsel
was unable to reach the attorﬁeys for ACCCE before filing this motion. Counsetl for
- Region 9 did not aﬁempt to contact parties or amicus in this matter that have not
expressed opposition to thle voluntary remand.

WHEREFORE, for the grounds stated above, Region 9 moves for leave to file a
reply (not to exceed 20 pages) to the response and oppositions of DREC, DPA, and

ACCCE to Region 9°s motion for voluntary remand by June 29, 2009,



Dated: June 19, 2009

Respectfully Submitted,

Brian L. Doster

Elliott Zenick

Air and Radiation Law Office

Office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Ave. N.W.
Washington, DC 20460

Telephone:  (202) 564-7606
Facsimile: (202) 564-5603

Email: Doster.Brian@epa.gov

“Ann Lyons

Office of Regional Counsel

- EPA Region 9

75 Hawthorne St.

San Francisco, CA 94105
Telephone:  (415) 972-3883
Facsimife: (415) 947-3570
Email: Lyons. Ann(@epa.gov




CERTIFICATE OF SERVICE

I hereby certify that copies of the attached Motion for Leave to File Reply were

served on the following persons by U.S. Mail and electronic mail:

Seth T. Cohen

Assistant Attorney General
P.O. Drawer 1508

Sante Fe, NM 87504-1508
E-mail: scohen(@nmag.gov

Janice K. Brimmer

Earthjustice

705 Second Ave., Suite 203
Seattle, WA 98104

E-mail: 1br1mmer@earth]ustlce org

Leslie Glustrom

4492 Burr Place

Boulder, CO 80303

E-mail: lglustromgemail.com

Ann Brewster Weeks
Clean Air Task Force

18 Tremont St., Suite 530
Boston, MA 02108
E-mail: aweeks@catf.us

Jeffrey R. Holmstead

Richard Alonso

Bracewell & Giuliana LLP

2000 K St. NW

Washington, DC 20006

E-mail: jeffholmstead@bgllp.com

richard.alonso@bellp.com

Patrice Sin_lms
Natural Resources Defense Counci]

1200 New York Ave. NW, Suite 400

Washington, DC 20005
E-mail: psimms@nrdc.org

Douglas C. McCort

Ater Wynne

222 SW Columbia, Suite 1800
Portland, OR 97201-6618
E-mail: dem@aterwynne.com

Amy R. Atwood

Center for Biological Diversity
P.O.Box 11374 -

Portland, Oregon 97211-0374

E-mail: atwood{@biologicaldiversity.ore

John Barth

P.O. Box 409

Hygiene, CO 80533
E-mail: barthlaw(@aol.com

Stephanie Kodish

Clean Air Counsel

National Parks Conservation Association
706 Walnut Street, Suite 200

Knoxville, TN 37902 -

E-mail: skodish@npca.org

Leslie Barnhart

Eric Ames

Special Assistant Attorneys General
New Mexico Environment Department
P.O. Box 26110

Santa Fe, NM 87502-6110

E-mail: leslie.bernhart(@state.nm.us

Kevin Lynch

Environmental Defense Fund
2334 N. Broadway

Boulder, CO 80304

E-mail: klynch@edf.org




Kristen Welker-Hood
Physicians for Social Responsibility

1875 Connecticut Ave. N.W., Suite 1012

Washington, DC 20009
Email: kwelker-hood{@psr.org

Louis Denetsosie

D. Harrison Tsosie

Navajo Nation Department of Justice

P.O. Box 2010

Old Club Building

Window Rock, AZ 86515

Email: Jouisdenetsosie(@yahoo.com
deputyag@hotmail.com

George E. Hays
236 West Portal Avenue #110
-San Francisco, CA 94127
Email: georgehays@mindspnng.com

June 19, 2009

Justin Lesky

Law Office of Justin Lesky

8210 Mirada Place NE Suite 600
Albuquerque, NM 87109

Email: jleskv(@leskvlawoffice.com

Paul M. Seby

- Martan C. Larsen

Moye White LLP

1400 16™ Street #600

Denver, CO 80202

Email: paul.seby(@moyewhite.com
mimi.larsen(@movewhite.com

Brian Doster



